No. 96-1266

Kay Lillian Carolan, as trustee *
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Bef ore FAGG LAY, and HANSEN, Circuit Judges.

LAY, Circuit Judge.

On Cctober 4, 1991, Robert Carolan was killed whil e operating
aJ.l. Case tractor. He was crushed between his tractor and a di sk
i npl enment that he was in the process of disconnecting. There were
no eyewi tnesses to the accident. Apparently, while disconnecting
t he di sk, he renoved a hydraulic cylinder fromthe di sk and pl aced
it on the |left side of the tractor near the operator's seat. At
sonme poi nt the decedent pressed the cylinder, whichin turn engaged
the hand clutch lever located on the left side of the operator's
seat causing the tractor to nove backward and crush him

Kay Carolan, as trustee for her husband' s estate, sued J.I.
Case (Case) all eging that Case had defectively designed the tractor
by failing to properly guard the hand clutch lever. She all eged
that her husband's death occurred when he placed the hydraulic
cylinder on the back of the tractor and i nadvertently contacted t he



hand clutch, which allowed the tractor to roll backward and crush
him Case asserted that there was no design defect and that the
cause of the accident was the decedent's own negligence.

The case was subnitted to the jury by special verdict. In the
first special verdict question, the jury was asked whet her Case was
negligent in its design of the Mdel 930 tractor. The jury

answered "no" and this ended its deliberations. Thereafter, the
district court® entered judgment for Case. The plaintiff filed a
notion for a new trial, arguing that several alleged evidentiary

errors deprived her of afair trial. The district court denied the
nmotion, holding that the evidence fully supported the jury's
verdict, and rejected Carolan's evidentiary challenges. Kay

Carol an, as trustee of the estate, appeals fromthis denial.

On appeal, Carol an chal l enges the adm ssion of testinony from
several of Case's wtnesses. First, she argues that certain
testinmony from Case's expert regarding the decedent's actions and
t he cause of the accident should have been excluded because this
testi mony exceeded t he scope of the expert's report di scl osed under
Fed. R Cv. P. 26. She also clains that the testinony was w t hout
foundation or scientificreliability. Second, she asserts that the
adm ssion of testinmony regarding an absence of other simlar
accidents was reversible error because it was w thout foundation
and it prejudiced her by inplying that the decedent must have
intentionally engaged the clutch lever. Finally, Carolan contends
that the adm ssion of testinony from two of Case's wtnesses
regardi ng t he cause of the accident was reversible error because it
constituted i nproper lay wi tness opinion testinony and was w t hout
f oundat i on.

Cenerally, we review adm ssions or exclusions of testinony by
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the district court for an abuse of discretion. darkson .
Townsend, 790 F.2d 676, 677 (8th G r. 1986) (per curian). A
district court's denial of a newtrial notion will not be reversed

unl ess that decision constitutes an abuse of discretion or a new
trial is needed to prevent a mscarriage of justice. Farn and
Indus., Inc. v. Mrrison-Quirk Grain, 54 F.3d 478, 483 (8th Gr.
1995). Additionally, we will not reverse a judgnent if we find
that any alleged error was harm ess. See Fed. R Cv.P. 61. Al of
the testinmony that plaintiff alleges should have been excluded
speaks to the question of how the accident was caused. The jury,

however, found that there was no design defect and did not reach
the special verdict question regarding causation. Therefore, we
hold that any error in the adm ssion of the challenged testinony
was harm ess.? See Carkson, 790 F.2d at 678 (holding that any
error in the adm ssion of evidence regardi ng danages was harnl ess

because the jury found for the appellee on the question of
liability). Plaintiff clains that the evidence relating to the
possi bl e i ntenti onal conduct of the decedent prejudiced the jury in
its finding of no design defect. W disagree. The issue of design
defect was totally independent of whether the decedent
i nadvertently or intentionally engaged the clutch |ever. The
experts' concl usions regardi ng the desi gn defect question, although
conflicting, were expressly independent of their conclusions as to
how t he acci dent happened. The jury's finding of no desi gn defect,
whi ch is not chall enged on appeal, obviates further discussion of
Carol an's cl ai ns.

\\ express no opinion as to whether the district court's
rulings regarding the adm ssion of the challenged testinony were
correct.
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